prior to the time he issued the citation, but failed to cite
it for any defects.  Counsel suggests that the inspector's
assertion that the equipment had operated in this condition
for years defies credibility because he failed to cite it in
the past.

In this case, the issue presented is whether or not the
petitioner has presented credible evidence to support the
inspector's findings that the cited loader had inadequate
brakes.  Although the condition of the windshield, the inade-
quate back-up alarm, and the lack of a fire extinguisher may
have been contributory factors to the hazard presented, the
gist of the violation lies in the inspector's finding that
the brakes were inadequate, and the respondent's counsel
agreed that this was the case (Tr. 97).  Thus, the condition
of the windshield is not particularly relevant to the ques-
tion of a violation of section 56.9003, for inadequate brakes,

I believe that counsel has confused the inspector's tes-
timony with respect to any assertion that the cited condition
may have existed for years.  I believe that the inspector's
testimony concerning any pre-existing brake conditions came
about during his testimony regarding two citations that he
issued for inadequate brakes on two haulage trucks (Docket
No. KENT 86-134-M) .  In any event, such testimony goes to the
question of negligence, and not to the question as to whether
the brake condition found by the inspector constitutes a vio-
lation of the cited standard.  Further, the fact that the
safety committee failed to report any defective brake condi-
tion is irrelevant to the question of whether a violation has
been established.

On the facts here presented, the respondent has not
rebutted the credible findings by the inspector with respect
to the condition of the brakes on the cited loader in ques-
tion.  Mr. Stovall stated that he first learned about the
condition of the loader brakes when he reviewed a copy of the
citation after it was issued.  Equipment superintendent
Joines confirmed that he was not with the inspector when the
loader was cited, and he had no knowledge as to how slow it
may have stopped.  However, he confirmed that new pads were
ordered and installed to repair the emergency brakes, and
that the primary brakes were adjusted and cleaned.

I conclude and find that the credible evidence adduced
by the petitioner establishes that the emergency and primary
brakes on the cited loader were less than adequate when the
inspector inspected the loader and issued the citation.  I
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